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Land Under Roads (NSW Local Governments)

INTRODUCTION

Over the past few years there has been considerable debate regarding how “Land
Under Roads” should be valued so that it could brought to account in accordance with
the Accounting Standards.

Unfortunately the debate has focussed primarily on the method of valuation rather than
addressing the issue of who controls the asset “land under roads”. In most jurisdictions
the issue has been resolved with the State Government accepting responsibility to
value the Land Under Roads and bring them to account. In NSW however the issue has
not been resolved and councils are spending significant resources attempting to find a
solution to the valuation issue. It should be noted that every State has different
legislation and therefore any analysis needs to consider the specifics of the relevant
legislation.

This paper provides an analysis of the issue by reference to the relevant Accounting
Standards and NSW Legislation. These include —

AASB Framework

AASB 116 “Property Plant and Equipment”
AASB 1051 “Land Under Roads”

Local Government Act

Crown Lands Act

Roads Act

It concludes that “Land Under Roads”, while vested in local government, is “controlled”
by State Government and not local governments and therefore should be valued and
brought to account by the State Government and not local government.

Any further resources expended by local government attempting to deal with this issue
would be a waste of valuable council resources.
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BACKGROUND

In July 2006 the Department of Local Government issued Circular 06-43 which
mandated that NSW councils commence valuing the property, plant and equipment
assets of councils at fair value in accordance with Australian Accounting Standard
AASB116, “Property, Plant and Equipment”.

This was subsequently followed by Circular 08-07 which provided a timetable for
recognition. This specified that the fair value of Land Under Roads was to be deferred
until 2010.

For many years Land Under Roads had been excluded from the requirement to be
valued. However in December 2007 the Australian Accounting Standards Board issued
AASB 1051 “Land Under Roads” which mandated all Land Under Roads acquired after
1 July 2007 (for entities with financial year ended 30 June) to be brought to account.

In March 2009 the Department of Local Government issued Circular 09-09 which stated

Land Under Roads

The Department of Local Government, in consultation with the Local Government
Accounting Advisory Group and other stakeholders, has determined that:
e councils should elect to recognise land under roads acquired before 1 July
2008
e councils should recognise land under roads acquired (pre or post 1 July
2008) at its cost, where the cost represents fair value
e any land under roads acquired (pre or post 1 July 2008) at no or nominal
value should be measured at its fair value.

A methaod of reliable measurement for fair value of land under roads is yet to be
determined on a sector-wide basis. When determined, it will be communicated to
the local government sector. This will be reviewed for the 2009/10 financial year.
The Local Government Code of Accounting Practice and Financial Reporting,
Update 17, will reflect this position.

In the meantime, councils are encouraged to establish the physical dimensions of
land under roads (not yet recognised) and to record this information in their asset
registers. Disclosure requirements will be included in the Local Government Code
of Accounting Practice and Financial Reporting, Update 17.

Community land, land improvements, other structures and other assets

The valuation of community land in terms of Australian Accounting Standard
AASB 116, Property Plant and Equipment, has now been deferred until 30 June
2011.
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The Crown Lands Act defines Crown Land as —

Crown land means land that is vested in the Crown or was acquired
under the Closer Settlement Acts as in force before their repeal, not in
either case being:

(a) land dedicated for a public purpose, or

(b) land that has been sold or lawfully contracted to be sold and in
respect of which the purchase price or other consideration for the
sale has been received by the Crown.*

Additionally, the Local Government Act states that “All land vested in a council
(except a road or land to which the Crown Lands Act 1989 applies) is to be classified
as either “community” or “operational”.?

As a consequence the land either owned or controlled by local governments include
Crown Land
Commons
Land Under Public Roads
Public Land
0 Operational Land
o Community Land®

! Section 3 NSW Crown Lands Act
? Part 2 NSW Local Government Act
> NSW Local Government Act section 54B
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KEY ISSUES

This paper deals purely with the question of whether or not “Land Under Roads”
needs to be valued and brought to account as an “asset” of local government.

To provide an answer to these questions reference must first be made to the
relevant prescribed requirements. This includes the Accounting Standards and
relevant NSW Legislation.

The key aspects considered are —

e Prescribed requirements
e Definition of Asset
e Concept of Control

Prescribed Requirements

The various DLG Circulars require the assets of local governments to brought to
account at Fair Value. An extension has been provided for Land Under Roads. Fair
Value is to be in accordance with AASB116 and AASB 1051.

However, before valuing such land it is important to determine whether the land is an
“asset” of the relevant local government.

In assessing whether an item meets the definition of an asset, liability or equity,
attention needs to be given to its underlying substance and economic reality and not
merely its legal form.? This requires analysis of the rights and obligations of various
entities regarding the land. For example — can they deny permanent access to
others, sell the land and benefit from the proceeds upon sale?

In addressing this issue the relevant prescribed requirements to be considered
include —

Accounting Framework
Australian Accounting Standards
Local Government Act

Crown Land Act

Roads Act

4 Paragraph 51 Framework for Preparation and Presentation of Financial Statements
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Definition of Asset

The term “Asset” is defined under the Framework for the Preparation and
Presentation of Financial Statements.

The AASB Framework describes the basic concepts by which financial statements
are prepared. It does so by —
¢ defining the objective of financial statements
¢ identifying the qualitative characteristics that make information in financial
statements useful, and
e defining the basic elements of financial statements and the concepts for
recognizing and measuring them in financial statements.

The elements of financial statements are the broad classifications and groupings
which convey the substantive financial effects of transactions and events on the
reporting entity. To be included in the financial statements, an event or transaction
must meet definitional, recognition, and measurement requirements.

The Framework defines an asset as —
An asset is aresource controlled by the entity as a result of past events

and from which future economic benefits are expected to flow to the
entity.”

As result, an asset must —

e be controlled by the entity
e be aresult of past events
e produce future economic benefits.

Concept of Control

A key issue for Land Under Roads is whether or not the land is “controlled” by the
local government or by another entity. Unfortunately, since adoption of the
International Financial Reporting Standards, the Australian Accounting Standards
provide no direct guidance on the concept of “control” in relation to the definition of
an asset.

However, there are a number of GAAP (General Accepted Accounting Practice)
Guidelines which provide some comment. The common view is that to have “control”
the entity must be able to receive the benefit and restrict other entities’ access to that
benefit.

> Paragraph 49 (a) Framework for Preparation and Presentation of Financial Statements
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The Willey IFRS 2007 Guide states that to be an asset “The following three
characteristics must be present for an item to qualify as an asset:
e The asset must provide probable future economic benefit that enables it to
provide future net cash inflows.
e The entity is able to receive the benefit and restrict other entities’ access to
that benefit.
e The event that provides the entity with the right to the benefit has occurred”.®

The IFRS Guide makes reference to “future net cash inflows” as future economic
benefit. The AASB Framework has addressed this issue for not cash generating

entities in the public sector. It is clear that the land under roads provides a future
economic benefit for the community.

While Local Governments are not controlled by State Government some additional
guidance may be obtained from AASB127Consolidated and Separate Financial
Statements.

AASB127 does not directly relate to the concept of control is relation to assets.
Instead it relates to the concept of control of one government entity over another
entity for the purposes of consolidation. Within this standard however there is
significant discussion on the concept of control for public sector entities. This
discussion provides significant insight into the concept of “control” and is consistent
with GAAP Guidance.

The key sections are “Factors indicating control in the public sector” denoted as
paragraphs Ausl17.1 — Aus17.10.

The most critical aspect relates in relation to the discussion on assets is the question
of who retains the residual interest in the asset upon its sale or disposal.

In regards to entities, AASB127 states -

Residual financial interest in the net assets of the other entity by the
government

Ausl17.4 The existence of the following circumstances indicates whether the
government has a residual financial interest in the net assets of the other
entity:

(a) the government is exposed to the residual liabilities of the entity; or

(b) the government has the right to receive the residual net assets of the entity
if that entity is dissolved.’

The requirement for the proceeds upon sale of land to return to State Government or
be used for the satisfaction of State Government objectives would indicate that
control rests with the State.

6 Wiley IFRS 2007: Interpretation and Application of International Financial Reporting Standards
7 Aus17.4 AASB127Consolidated and Separate Financial Statements
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ANALYSIS
Section 7 of the Roads Act provides that —

The council of a local government area is the roads authority for all public
roads within the area, other than:

(a) any freeway or Crown road, and

(b) any public road for which some other public authority is declared by the
regulations to be the roads authority.?

The Act states clearly that both Crown Land and Freeways are not controlled by
local governments and therefore are not assets under the control of local
government. This paper therefore deals with Land Under Roads where the local
government is deemed to be the “road authority”.

Firstly, it should be noted that while a Local Government can acquire land and create
a public road only the Minister (or RTA) has authority to close a road.

33 Proposal to close public road

(1) The Minister may, whether or not on an application under section 34, propose
the closing of a public road other than a freeway.

(2) The RTA may propose the closing of a freeway.®

Only once the closure has been approved by the Minister and published the rights of
passage and access that previously existed in relation to the road are extinguished™.
As a consequence, the local government is unable to deny access to the benefits of
the land under the road. Only the Minister or RTA can close a road which results in
the denial of access.

The Roads Act further states that in relation to the closure of a “temporary public
road” the roads authority that closes a temporary public road must take reasonable
steps to notify the original subdivider, or the original subdivider’s successor in title, of
the fact of the closing of the temporary public road and of that person’s right to the
ownership of the land on which it was situated™*.

® NSW Roads Act
° NSW Roads Act
19 NSW Roads Act section 38(b)
" NSW Roads Act section 40 (1)
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The Roads Act also specifies what happens if the land is later sold. In particular —

Land Under Roads (NSW Local Governments)

43 Disposal of land comprising former public road owned by council

(1) This section applies to land vested in a council and forming part of a former public
road.

(2) Land to which this section applies is operational land for the purposes bbdad
Government Act 1993nless, before the land becomes vested in the council, the
council resolves that it is to be community land, in which casktioeis community
land.

(3) If the land is disposed of by sale, the proceeds of sale (less the costs of the sale) are
to be paid to the council.

(4) Money received by a council from the proceeds of sale of the land is not to be used by
the councilexcept for acquiring land for public roads or for carrying out road work
on public roads?

The Local Government can only sell the land under the road once the Minister has
closed the road. Upon closure it ordinarily becomes Operational Land and is able to
be sold. If council had previously declared it to be Community Land it is unable to be
sold. This would indicate that “control” of the land only passes to the local
government once the Minister has relinquished control by “closing” the road and the
land becoming “operational land”.

Furthermore, the original owner of the land (temporary public road closure) or the
State (until such time as Minister relinquishes control) retains the rights to the
residual assets. Even when a council sell and retains the proceeds the proceeds can
only be used to satisfy the needs of the State Government and cannot be used by
the council to satisfy their own objectives.

The guidance provided by AAS127 would tend to indicate that local governments do
not “control” the land under roads but are responsible for day-to-day management.
This is also consistent with AASB127.

Control versus day-to-day management by government

Ausl17.10 The existence of control for the purpose of this Standard does not
require that the government has responsibility over the day-to-day operations
of an entity, or the manner in which professional functions are performed by
the entity. For example, the legislation governing the establishment and
operation of an independent statutory office (such as that of the Auditor-
General) sets out the broad parameters within which the office is required to
operate, and enables the office to operate in a manner consistent with the
objectives set by Parliament for the operation of government. Similarly,
notwithstanding the operational independence of the judiciary from the
Parliament, the legislative framework within which the judiciary operates is
established in a manner consistent with the objectives set by Parliament for
the administration of justice. In addition, the government retains the right to
the residual assets of statutory offices and judicial entities. Notwithstanding

2 NSW Roads Act
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the absence of responsibility for the day-to-day operations of such entities, or
the manner in which professional functions are performed in those entities,
their assets, liabilities, revenues and exPenses are included in the financial
statements of the relevant government.*

Land Under Roads (NSW Local Governments)

As a result, all Land Under Public Roads is controlled by the State and not by local
government and should not be valued or brought to account by local governments.

The only possible Land Under Roads that is controlled and owned by a local
government would be “non-public” roads on land in which the council has freehold
title. These would tend to be internal roads forming part of the overall parcel. These
would be valued as part of the overall parcel. In accordance with AASB116 they
would be valued at “Current Replacement Cost” taking into account the market value
or evidence of market value of surrounding and similar land.

1 Section Aus17.10 AASB 127 Consolidated and Separate Financial Statements
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SUMMARY AND CONCLUSION

The Local Government Act vests ownership of the Land Under Public Roads in the
various local governments. However, ultimate “control” rests with the State as —

e The local government is unable to deny access to the public as a local
government is unable to close a public road.
e Even after the Minister (State Government) has closed a road —
o If the road was a temporary road the land is transferred back to the
original owner
o Ifitis a public road (and not community land) the local government can
only use the funds generated for acquiring land for public roads or for
carrying out road work on public roads. The council does not have the
autonomy to apply those funds to satisfy their own objectives.

Therefore, Land Under Roads (except non-public roads) while vested in local
government is not “controlled” by local government. As such it does not satisfy the
definition of an asset in accordance with the Accounting Framework and must not be
valued or brought to account by NSW local government.

It may however be appropriate to provide a disclosure statement regarding the
lengths and categories of land under roads managed by the local government on
behalf of the State. This would assist general purpose users gaining a greater
understanding of the extent of assets managed by the local government on behalf of
the State.

It is also important that both State and Local Governments in NSW address these
issues so as to ensure that the Land Under Roads is correctly identified and brought
to account. There is a risk that if this is not done the assets may either be not
brought to account or double counted.

David Edgerton FCPA
Director
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